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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from 29 August. 

Clause 1:  Short title - 
Debate was adjourned after the clause had been partly considered. 

Mr J.A. McGINTY:  I move - 

Page 2, line 3 - To delete “Advance Health Care Planning” and substitute - 

Respecting Patients’ Choices 
This is not an amendment of any fundamental importance.  It was thought desirable that, given that the bill will 
do no more than amend acts - it does not create a new substantive act in its own right - the title of the bill should 
more accurately reflect the subject matter of the bill.  It is about a number of mechanisms that go to respecting 
patients’ choices.  The title was taken from a program that some members may be aware of that is currently in 
place at Fremantle Hospital to alert particularly elderly patients to their common law rights in determining the 
nature of the medical treatment they receive, particularly as they approach death.  The program seemed to 
accurately reflect a number of the provisions of the bill that refer to mechanisms to enable patient choice about 
ongoing medical treatment to be respected.  That is the origin of the new title and I think it better reflects the 
subject matter of the legislation than does the current more bureaucratic sounding title of “Advance Health Care 
Planning”.  It is not a title that will remain in force once the bill is passed; it will simply amend a number of acts.  
However, I think it is important that the bill title accurately reflect the subject matter of the bill. 
Dr K.D. HAMES:  This is the first I have heard about this change, and I do not agree with it.  However, I will 
not call a division on the amendment or argue in any great detail about it.  The bill is about patients making an 
advance health care plan.  Respecting patients’ choices could mean a million things.  Patients make choices 
about the doctor they will see and the medical treatment they will receive.  It is a silly title, but, as I have said, I 
will not argue about it.  The bill is about advance health care plans.  I would have thought that the title of the bill 
would reflect that it is about advance health care plans. 

Mr T.G. STEPHENS:  I have no particular problem with the amendment.  I am sure that the Minister for Health 
is right: once the bill is passed, it will simply amend other acts.  This just happens to be the title that he has 
chosen.  I support the concept of respecting patients’ choices. 
I understand that the same practice applies in this place as applies in other locations during debate on the short 
title of a bill at the consideration in detail stage; that is, we cannot have a re-run of the second reading debate 
because members have supported the concept of the bill.  I am a supporter of some of the provisions of the 
legislation, and I re-express that support.  However, short title debates typically become an opportunity for the 
minister to give us some indication of the architecture of the bill, particularly when there is a series of 
amendments on the notice paper to subsequent clauses of the bill.  I think Erskine May’s Parliamentary Practice 
refers to the opportunity to consider the architecture of the bill during debate on the short title of the bill. 

I have had a quick look at the amendments in the names of the Minister for Health and the members for Swan 
Hills and Carine and they seem to be very good amendments.  The amendments take up points that were raised 
during the second reading debate.  If the house were to adopt all the amendments on the notice paper, I would be 
pretty well comfortable with the legislation at the third reading stage.  As I understand the landscape into which 
we are about to move, I am comfortable with the minister’s amendments dealing with the issue of suicide.  The 
issue of legal incapacity is also picked up in an amendment in the name of the member for Carine.  The 
amendment will help us define a medical practitioner and restrict involvement in the process for an advance 
health care plan to that of a doctor.  It would be helpful at this stage if the Minister for Health could indicate 
whether he will support, or leave himself open to persuasion on or give favourable consideration to, the 
amendments in the names of other members. 

Dr E. CONSTABLE:  Titles of bills are usually not a major issue; they are usually fairly straightforward.  
However, in this case I think the title is an issue, and the suggested replacement title in the amendment is also an 
issue.  I do not like either of them.  We are dealing with very complex issues.  We should be working on a title 
that captures the issues better than the current title does.  We started this debate in this chamber way back in 
1995 with Ian Taylor’s Medical Care of the Dying Bill.  At that stage, the emphasis was on protecting both 
patients and medical practitioners, but particularly doctors and nurses involved in palliative care.  It was a fairly 
balanced title.  What we need for this bill is a balanced title.  This bill is not just about respecting patients’ 
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choices; it is about protecting the medical profession, and particularly doctors and nurses.  We must keep the title 
balanced so that the bill takes us forward with a balanced view.  There is nothing wrong with a program at 
Fremantle Hospital called Respecting Patients’ Choices.  We all agree with that.  All medical professionals and 
health care institutions should do just that - respect patients’ choices.  However, I do not think it is an appropriate 
title for a bill that does much more than respect patients’ choices.   

A variety of titles have been used for similar legislation in jurisdictions in Australia and overseas.  I have a list of 
those titles; unfortunately, however, I do not know the jurisdictions from which they have come.  Those titles 
include the direction of medical treatment bill, the health directives for the incapacitated bill, the consent to 
medical treatment bill, the medical consent for the incapacitated bill, the rights of the terminally ill bill, the 
consent to medical treatment and palliative care bill - that is the title I like most - and the medical treatment bill.  
The Medical Care of the Dying Bill could be included; however, this legislation does not deal only with those 
who are dying from a terminal illness.  The amendment moved by the Minister for Health will tell only half the 
story.  We must find a title that covers both sides of this complex situation.  Normally I would not worry too 
much about a title, but in this case it is important that we get it right and balanced.   

Ms K. HODSON-THOMAS:  I, too, have a problem with the title of the bill.  As I said in my second reading 
contribution, I understood from the minister’s second reading speech that this bill is about end-of-life choices for 
the terminally ill.  The problem I have with the legislation is that it does not refer to the terminally ill.  If the title 
incorporated the words “end-of-life choices for the terminally ill”, I would feel much more at ease with the 
legislation.  The member for Churchlands made some very valid points.  This legislation is about protecting the 
rights of people who are terminally ill; however, it is also about protecting the doctors and nurses who work in 
palliative care.  I urge the Minister for Health to consider some of the member for Churchlands’ suggestions.  
The minister has indicated that the title will not make a great deal of difference to the legislation.  However, I 
feel it is important that the intent of the bill is clearly reflected in these discussions.  I again encourage the 
Minister for Health to adopt some of the member for Churchlands’ suggestions.   

Dr G.G. JACOBS:  I, too, have some concerns about “Respecting Patients’ Choices” as an alternative title.  
Indeed, I have concerns about many aspects of this bill.  The title of the bill must reflect what is contained in the 
bill.  In part, the bill is about advance health care planning.  Using the words “Advance Health Care Planning” is 
not necessarily ideal, because the bill is about more than a person’s health.  Indeed, the bill deals with the plan a 
person will make knowing that he or she is dying.  The legislation involves more than patients’ choices.  As 
demonstrated in the minister’s second reading speech, it is also about protecting those in the medical profession 
when they adhere to a patient’s wishes.  The other issue about using “Respecting Patients’ Choices” in the title is 
the limited application of this choice.  The minister was very clear in the opening paragraph of his second 
reading speech when he said that the government does not support euthanasia; therefore, there is a limit to a 
patient’s choice.  For example, a person will not have the right to make an advance health directive because he 
has the right to euthanase himself.  I will talk about the wording of an advance health directive later on.  It is not 
about total choice.  The title “Respecting Patients’ Choices” seems to imply that there is an open slather in the 
area of euthanasia.  It has been made very clear throughout the debate - the minister has been clear about this 
too - that we are talking about a terminally ill person making a plan for his health care in the final phase of his 
illness.  The minister’s suggested alternative title of “Respecting Patients’ Choices” implies that the bill refers to 
euthanasia.  We have made it very clear - I am sure the minister would agree - that this bill has nothing at all to 
do with euthanasia; therefore, why have a title that suggests that patients can make a choice about any aspect of 
the dying process, whether that involves a terminal illness or some other scenario?  I oppose the title “Respecting 
Patients’ Choices” because it is too broad.  It implies that an individual has the choice to decide not only how to 
die, but also when to die.  I do not believe that that is the intent of this bill.  For that reason, I believe that we 
should stick with the title “Advance Health Care Planning”, even though it is not ideal, because that title reflects 
what the bill is about.   

Mr P.W. ANDREWS:  Before the member for Churchlands spoke, I wrote down two concepts.  One of the 
titles on the member for Churchlands’ list involved planning medical treatment, which reflects one of the two 
concepts that I wrote down.  Members have different notions about what should be the short title of the bill.  
Two key elements should be incorporated in the short title of the bill.  Firstly, the minister’s suggested 
alternative of “Respecting Patients’ Choices” must reflect the fact that we are talking about people’s medical 
choices.  To simply leave it at “choices” is too vague, because the bill refers to making choices of a medical 
nature.  Secondly, the bill refers to a patient planning in advance what he wants to happen in certain 
circumstances.  The bill comprises the concept of planning and the concept of medical treatment.  Although I 
consider “Respecting Patients’ Choices” to be somewhat vague, unlike the member for Roe I do not consider it 
to be negative.  I suggest that the title should read “Observing Patients’ Choices”.  Certainly, the choices we 
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make about our own medical treatment should be observed.  Later in the bill we will come to what that means.  
At the moment our hospitals have a system - I will not say that it is ad hoc, because it is done very well - for 
resuscitation.  Later I will read parts of a letter that was given to me in the dialysis unit at Sir Charles Gairdner 
Hospital.  The document offers a patient the opportunity to make a decision on his or her risk for resuscitation.  It 
contains the phrase “whatever your wish we will honour it”.  I suggest that that is not true and that although the 
person who wrote it had the best of intentions, what it really means is that the hospital will observe the person’s 
wishes.  To state that a hospital will honour a person’s wishes, whatever they are, is going a bit too far.  I think 
that the person who put the letter together did not consider that there may be circumstances - which I will raise 
later - in which honouring and carrying out the wishes expressed in a well-advanced plan may not be in the best 
interests of a patient.  I suggest that the bill provides some sort of legal framework for these types of things, such 
as this letter, to operate.  I support the bill; I really do.  We have decisions in these circumstances being made 
every day in our hospitals and sometimes outside our hospitals.  It is only right and fit that a patient’s preferred 
option be observed and, to the greatest extent, put into place.  Why does a person go to a doctor?  A person goes 
to a doctor because he trusts the doctor to use his superior knowledge, training and experience in treatment to 
handle whatever circumstances might be present at a particular time.  Therefore, if a patient has clearly indicated 
advance planning for his medical treatment, a doctor would certainly need to have a very good reason to not 
follow the advisory declaration.  A reference to planning medical treatment and observing choice certainly needs 
to be contained within the short title.  Having said that, I am happy in many ways to go with the collective 
wisdom of the house. 

Dr J.M. WOOLLARD:  I also have some difficulty with the new short title that the minister has suggested.  
The present title includes the phrase “Advance Health Care Planning”.  That encompasses patients who have a 
terminal illness and are taking steps and making plans to take into consideration that terminal illness.  It also 
encompasses people - it could be me or the minister - who might be in an accident tomorrow.  Many people want 
to set in process some planning to account for the possibility that they may one day be in an accident and end up 
in intensive care with a cerebral aneurysm, comatose and with no chance whatsoever of recovering and leading a 
normal life.  Other than being in intensive care and having a tracheotomy or other life-sustaining measures 
implemented by the medical team, they will have left clear directions to not continue with life support measures 
because those measures will only sustain those people in a nursing home.   

The minister will remember that when this bill was first discussed in the last session of Parliament I mentioned 
how a friend of mine was knocked over by a cyclist and spent four years in a nursing home bed.  The accident 
occurred just after I first came to this place.  For those four years his wife and children were visiting him.  If he 
had been able to leave directions before the accident occurred, I am sure he would not have been in that bed for 
those four years. 

This bill is about planning for patients who have a terminal illness.  It is also for people, such as members of this 
house, who want to set in process what will happen to them if they suffer an accident.  Advanced life support 
measures are normally used to keep people alive rather than allowing them to die gracefully.  The suggested title, 
“Respecting Patients’ Choices”, does not really achieve what I believe the government is hoping to achieve with 
this bill.  It leaves the door wide open.  Although the minister has given a commitment in his second reading 
speech and at other times that this bill is not about euthanasia and that the government does not support 
euthanasia, I do wonder about that with the suggested title of “Respecting Patients’ Choices”.  If we look at some 
scenarios that have been put forward by members of both this house and the upper house concerning people who 
attempt to commit suicide, we know that those people mostly end up as patients in hospital.  Respecting the 
wishes of those patients might involve not treating them.  I do not believe that this is the appropriate title for this 
bill.  I encourage the minister to reconsider the amendment. 

Dr J.M. EDWARDS:  I very much like this amendment.  To me, the whole issue of the bill is about 
empowering people at a time in their life that a lot of people worry about.  This debate about the short title is 
quite constructive because in talking to people in my electorate about the bill, I have not received a lot of 
feedback.  This is one of those bills that generates in people a lot of faith in us as members of Parliament, as 
legislators.  The type of feedback I am receiving is that people are very pleased that we are dealing with this bill 
in Parliament because they think it is very important.  However, I have had very little correspondence and few 
phone calls.  This bill is different from other bills.  To spend a lot of time debating the short title in that context 
is perfectly acceptable. 

Concerning the amendment of the Minister for Health, my basis for feeling quite strongly about this matter 
comes from my experiences as a doctor and from seeing people in the community who did not feel empowered 
to properly exercise their choices about medical treatment, particularly at the end of their lives.  When I tell 
people that we are dealing with the Acts Amendment (Advance Health Care Planning) Bill 2006, they usually 
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look blank.  They do not know what it is about.  Most people think that it is about new hospitals!  I tell them that 
it is not.  I often use the phrase “living wills” to help them understand.  The amendment by the Minister for 
Health does not cover everything that people want.  In my view, it is a vast improvement on the current short 
title of the bill.  It is something that should be considered carefully. 

The SPEAKER:  Before I give the call to the minister, I make reference to the points raised by the member for 
Central Kimberley-Pilbara.  The debate in this house is clearly different from what happens in the upper house.  
A debate on the short title is a debate on the short title and it is not a chance to revisit the second reading debate.  
Comments at this stage should be restricted to the short title of the bill.  There will be plenty of opportunity for 
members to raise other issues when we discuss the appropriate clauses. 

Mr J.A. McGINTY:  I will make a few points in response to the various issues raised by members.  Like the 
member for Maylands, I do not think that the title of the bill, as it is expressed, conveys at all the contents of the 
bill.  If we wanted to convey the content of this bill to the general public, or at least those members of the public 
who have a modicum of knowledge about, or interest in, this matter, we would have called it the living wills bill.  
That would not have dealt comprehensively with the content of the bill, but at least it would have helped the 
public to understand what the bill is about.  Health care planning is about a raft of things -  

Dr E. Constable:  The Reid report. 

Mr J.A. McGINTY:  Yes.  That was the problem with the way the bill was structured originally.  What I have 
tried to do in this bill is say what this bill is about.  In response to the member for Carine, although I think in the 
majority of cases this bill will manifest itself in respect of the terminally ill, this bill is not just about the 
terminally ill.  This bill is also not necessarily about end-of-life-decisions.  It is about any aspect of decision 
making by people who have lost the mental capacity to make those decisions.  The bill provides three 
mechanisms to achieve the objective that I have outlined.  The first is the right to make an advance health care 
directive, or a living will.  The second is the right to appoint an enduring guardian to make health care decisions 
on one’s behalf.  Generally speaking, that would be a loved one.  The third mechanism is the right to establish an 
order of priority for persons to whom the health professional is to refer in the absence of those first two 
mechanisms.  That is, if it is not possible to ascertain the wishes of the patient through either of those two 
mechanisms, the decision can be made by the person who has been nominated to stand in for the patient to make 
those decisions.  Those three mechanisms will give the patient, or the substitute decision maker, the power to 
determine and direct the medical treatment that the patient will receive.  I am not talking about giving patients or 
substitute decision makers the power to say they want gold-plated medical treatment that might be totally 
unnecessary.  I am talking about giving patients or substitute decision makers the power to say no to a treatment 
that would otherwise be provided.  That is what this bill is about.   

In response to the member for Churchlands, this bill will provide protection for health professionals who put into 
effect the wishes of the patient.  That is a critical part of this bill.  Health professionals are protected as a 
consequence of putting into effect the wishes of the patient.  Therefore, it is not necessary to add any words to 
the short title to deal with the protection of health professionals, because that is already encompassed in the 
broad thrust of the bill.  The aim of the three mechanisms that I have mentioned is to give effect to the choices 
made by the patient as expressed by either the patient in advance, or through an alternative decision maker.  To 
that extent the bill does no more than set up a statutory regime to give effect to the existing common law.  Under 
the existing common law, a medical practitioner or health professional cannot, other than in an emergency, 
operate or impose medical treatment on a person against that person’s will.  It is up to the patient to determine 
his or her medical treatment.  If a patient is capable of making the decision and says no to medical treatment, that 
is the end of the matter.  It is not up to the medical practitioner to say, “I disagree with you.  I think this is in 
your best interests, so I am going to impose it on you.”  We are dealing in this bill with people who no longer 
have the mental capacity to make decisions about their medical treatment and have not indicated their intent in 
advance.  That is the regime we have put in place.  This bill is about giving effect to the wishes of the patient.  
To me the words “giving effect” and “respecting” mean the same thing.  However, I believe the words “giving 
effect” better reflect what this bill is about.  The bill also refers to the State Administrative Tribunal.  SAT is the 
mechanism that will deal with any incidents that may arise from the choices that are made by a patient.  I do not 
wish to prolong the debate about the short title, because the short title will cease to have significance once the 
bill is passed.  This bill is all about giving effect to the wishes of the patient.   
Mr T.G. STEPHENS:  Is the minister in a position to also indicate to the house whether he will be supporting 
any of the other amendments that have been placed on the notice paper in reference to this legislation? 
Mr J.A. McGINTY:  What I have sought to do is pick up those amendments that are compatible with the broad 
thrust of the bill; that is, those that will help give effect to the wishes of the patient.  However, that needs to be 
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subject to certain reasonable constraints.  Although I believe the issue of suicide is highly theoretical, it is 
nonetheless an issue that we should cover.  I believe that is covered adequately in the amendment that has been 
moved.  No-one wants this legislation to provide a mechanism that will aid a person to commit suicide.  I do not 
think that will ever happen.  Nonetheless, the legislation will be amended to ensure that it does not.  We have 
dealt with some of the what-if situations in the amendments that have been moved.  The central thrust of this bill 
is that it seeks to reflect the existing common law.  The existing common law gives a patient the absolute right to 
determine whether he or she wishes to be treated or operated on.  The bill is about patient choice.  The problem 
with the amendments proposed by the member for Carine is that they cut across the basic principle of respecting 
a patient’s right to autonomy and self-determination by giving the patient the power to say no.  The fundamental 
concept of the bill reflects the ordinary principles of freedom of choice, respect for the individual and the right to 
self-determination by providing that a health professional may not provide treatment unless the patient has 
consented to that treatment.  That is the starting point for this whole debate.  That is the existing law.  Any 
medical practitioner who operates on a patient without the patient’s consent is breaking the law.  We have sought 
to set up a statutory scheme to stand alongside the existing law, and as part of that statutory scheme to provide 
greater protection to medical practitioners and other health care professionals who are involved in giving effect 
to the wishes of the patient.  At common law, a person while competent can consent or refuse consent to 
treatment either at the time of treatment or by means of an advance direction giving consent.  If a person has a 
decision-making disability, a guardian or person responsible for a patient may make a decision about treatment 
under the existing provisions of the Guardianship and Administration Act.  The scheme in the bill for advance 
health care directives incorporates the law of consent as it currently applies. 
The member for Carine is proposing in her amendments that we adopt a system of advanced health advisory 
declarations that would serve to advise or guide the health care professionals.  We cannot agree with that, 
because that would result in the health care professionals becoming the decision makers, rather than the patient.  
It would, in effect, rewrite the law of consent as it currently applies.  It would also be in conflict with the 
common law declaration, which would still be an enforceable direction at common law.  The amendments 
proposed by the member for Carine are an attempt to replace the existing common law, which provides that a 
patient has the right to say no, with a system under which the advance health care directive will serve only to 
advise or guide the health care professionals.  That is the philosophical basis of the amendments proposed by the 
member for Carine.  Therefore, we will not be supporting the amendments, because they cut across the existing 
law, which is what we are trying to incorporate in this bill.  I have sought in my amendments to incorporate those 
issues that have been raised that I believe are consistent with the philosophical framework that I have put 
forward in the bill. 
The other point I should make is that I will not be supporting amendments that in my view will impose an 
unreasonable burden on the operation of advance health care directives.  I say that for this reason: I do not wish 
to put legislation through the Parliament that is a Rolls-Royce model but is so complicated that no-one will take 
it up.  That will defeat the very purpose of the legislation.  To give an example, people can write a will that 
outlines how they want their assets to be distributed when they die.  People who are prudent will seek advice 
from a lawyer.  However, people do not need to have a lawyer witness their will.  Similarly with this bill, we 
should not be putting up so many barriers that there will be a minimal take-up of living wills.  We need to make 
sure the protections are in place.  That is the balance we need to achieve.  If people seek to put onerous burdens 
on the operation of advance health care directives, I will seek to persuade the Parliament not to support them. 

Ms K. HODSON-THOMAS:  I have had an opportunity to look at the suggestions that the member for 
Churchlands put forward earlier.  I do not intend to prolong debate on the short title.  I move - 

That the amendment be amended by deleting “Respecting Patients’ Choices” and inserting - 
Consent to Medical Treatment and Palliative Care 

I think those words are easily understood.  I hope other members will support this amendment. 
Dr E. CONSTABLE:  I think this proposal takes us closer to what I want.  I am very worried about some of the 
comments the Attorney just made.  He said something like “With respect to the member for Carine’s comment 
about the terminally ill, this is not just about the terminally ill.  It is not just about the end of life.”  If it is not 
about the end of life, what is it about? 

Mr J.A. McGinty:  It is about medical decision making when you do not have the mental capacity to make the 
decision. 

Dr E. CONSTABLE:  About the end of life. 

Mr J.A. McGinty:  Yes. 
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Dr E. CONSTABLE:  I listened very carefully to what the Attorney said.  We are taking incredibly complex 
medical situations and simplifying them through these advance health directives.  As the Attorney was speaking, 
I kept thinking about my son and what happened to him.  I am really worried about what this bill is all about.  
The Attorney mentioned life-sustaining measures.  Sometimes people have to have those life-sustaining 
measures in order for them to recover from an accident.  They may have been brought comatose into an 
emergency department, as my son was.  The Attorney is saying that people can write a directive stating that if 
they are brought unconscious into an emergency department after an accident, they do not want to be revived.  
That is exactly what happened to my son.  Now, 18 years later, it is as though it never happened.  In fact, nine 
and a half weeks later it was as though it had never happened, but he had four neurosurgical operations.  Where 
are we going with this?  Let us say what it is really about.  Some comments are fairly superficial and glib when 
we consider the reality of what can happen.   

Let us consider the suggestions of the member for Swan Hills.  We want people to have good advice before they 
write something, but we are asking people to make judgments about incredibly complex situations and saying 
they do not need advice from experts, or they do not need to run it past an expert - they just need to sign the 
statement and get a witness.  I am really concerned about where we are going and I think we need a title that 
reflects what we are doing. 
Ms J.A. RADISICH:  I am not particularly concerned about the title of the bill.  The content of the bill is a 
much more important issue.  However, for ease of public understanding of what we are trying to achieve and to 
promote accessibility to living wills in the community, which will be the ultimate outcome when we pass the 
bill, the title should contain something that is easily digestible by people who are looking to the legislation to 
find an answer and prepare a living will themselves.  I like the suggestion by the member for Carine. 

Point of Order 

Ms K. HODSON-THOMAS:  I have included a word in my amendment to the amendment that should not be 
there.  It should read “Consent to Medical Treatment and Palliative Care”, removing the word “Bill”. 

The ACTING SPEAKER (Dr Thomas):  We have noted that. 

Debate Resumed 
Ms J.A. RADISICH:  I agree with the sentiment and the clarity the member has provided in her amendment 
although I do not think the bill is about consent; it is more about choice.  I would like members to give 
consideration to the word “choice”.  Although I said I was not that interested in what the bill is called, I think it 
should accurately reflect what we are trying to achieve, which is improved choice for patients in medical care 
and palliative care. 

Mr T.G. STEPHENS:  I intend to support the amendment articulated by the member for Carine. 
Mr J.A. McGinty:  May I raise one question?  This bill is not about palliative care, so why should it be in the 
title if it has nothing to do with it? 

Mr T.G. STEPHENS:  I am attracted to the Attorney’s second reading speech and what he had to say about the 
bill, as opposed to what is in the clauses of the bill.  I like the thrust of what the Attorney said the bill was about 
rather than what the bill is actually about.  That is why I would like the bill to reflect what he said it was about.  I 
am trying to support the member for Carine in reconstructing the bill to reflect what the Attorney articulated to 
the house.  I think that adjustment to the short title helps do that.  There are a variety of opinions around this 
chamber.  The ebb and flow of this debate will be interesting and I know the Attorney likes the ebb and flow of 
legal debate perhaps more than many.  I suspect there will be times when people will support amendments on the 
notice paper in the name of the member for Carine and times when they will not.  There will be a very interesting 
movement of people around the chamber.  On this occasion I am attracted to ensuring that the bill is more 
closely aligned with the Attorney General’s second reading speech and that it deals with respecting patients’ 
choices relating to palliative care in particular.  Some of the member for Carine’s amendments would do that. 
With reference to the point the Attorney made earlier in this debate about the binding effect of the common law 
on a medical practitioner in not being able to give treatment to a person who refuses treatment, do penalties 
apply to such a practitioner now? 
Mr J.A. McGinty:  Yes. 

Mr T.G. STEPHENS:  What are they? 
Mr J.A. McGinty:  It is an assault.  It is a criminal offence.  Assault is a simple way of putting it.  It could be 
grievous bodily harm, depending on what occurred.  I am sure the member for Victoria Park, sitting behind you, 
could -  
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Mr T.G. STEPHENS:  He knows more about assault than I do! 

Mr J.A. McGinty:  You have been involved in a few in your time, I know.  The common law is crystal clear.  
That is why I am reluctant to water it down in statutory form. 

Mr T.G. STEPHENS:  I want the Attorney’s assistance in this area.  The effect of this bill is identified in its 
short title in the way we are discussing.  What will be the impact on a medical practitioner who ignores a 
medical health directive?  Will penalties come into effect if a practitioner ignores the directive? 

Mr J.A. McGinty:  Just the existing criminal law; nothing additional is proposed beyond that which exists.  I 
should add that in addition to the criminal penalties there is a civil action in trespass.  If someone operated on the 
member without his approval, he could take either criminal or civil action against him. 

Mr T.G. STEPHENS:  I have said that the core of the issue is contained in a small part of this bill.  I have said 
to the Attorney before that there is a tiny issue that we need to deal with: protecting medical practitioners who 
withdraw support on the basis of instructions.  That core issue suddenly seems to have built up into a whopping 
hammer to crack a tiny nut.  I think everyone wants to support medical practitioners -  

Mr J.A. McGinty:  I do not think that the protection of health professionals is in contention from what I have 
picked up so far. 

Mr T.G. STEPHENS:  That is right and that is where we started.  If this was just a one-clause bill we could 
whack it through, be off home and the medical fraternity would be looked after.  Instead, we have built this bill 
out so that we will have a huge hammer coming through to crack a nut, as I said.  We have entered into a much 
nuanced, centuries-old discussion. 

Dr K.D. HAMES:  I thought the member for Central Kimberley-Pilbara might want to continue his comments, 
so I will slip two sentences in first.  So far I do not agree with any member on the actual point of debate, which is 
the title of this bill.  I do not agree with the minister’s new title.  I like the member for Carine’s title better but 
not as much as the original title.  I do not know why this has been done.  The minister said that there is always 
debate at the start of an issue such as this, and there normally is on the substance of it.  It has given members a 
chance to vent their spleen on the aspects they feel about the bill.  I would much rather do that as we go through 
the specific clauses of the bill that relate to those issues.  Therefore, I am sorry but I am not supporting any view 
and I will be happy to get back to the original title. 

Mr T.G. STEPHENS:  Will the Attorney General tell me, in reference to this issue, that if this bill creates these 
legal instruments of advance health care directives that are binding upon doctors, what limits the binding effect 
of a directive like this would have in the following circumstances.  If I were an absolutely passionate person who 
believed that there was no way ever that my life support system should be shut down, and I write into my 
advance health care directive that no-one, including my family and doctors, is to allow my life support system 
ever to be shut down, what would prevent that from becoming a binding legal instrument that would leave the 
medical fraternity exposed indefinitely if it disregarded that instruction? 

Mr J.A. McGinty:  A person cannot dictate in an advance health care directive that he wants to have all his teeth 
replaced with solid gold. 

Mr T.G. STEPHENS:  Where is the limitation? 

Mr J.A. McGinty:  The bill gives a person the power to refuse consent to medical treatment, or the power to 
consent to medical treatment.  A person cannot use this mechanism to dictate something that would not be 
proposed as medical treatment in any event. 

Mr T.G. STEPHENS:  Will the minister guide me to the exact clause where the bill does that and is limited just 
to that?  I have been directed by my colleague to the words “treatment decision” on page 5. 

Mr J.A. McGinty:  Yes, the definition of “treatment decision” indicates what a person can do. 

Mr T.G. STEPHENS:  It states - 

. . . to consent or refuse consent to the commencement or continuation of any treatment of the person. 

Mr J.A. McGinty:  That is right.  A person cannot demand something that would not be done in any event. 

Mr T.G. STEPHENS:  Right. 

Dr J.M. WOOLLARD:  The proposed title “Respecting Patients’ Choices” is too broad.  The proposed title 
“Consent to Medical Treatment and Palliative Care” is a step in the right direction. 

Mr J.A. McGinty:  The bill does not deal with palliative care. 
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Dr J.M. WOOLLARD:  Why not accept something like “Advanced Health Care Planning for Treatment in Life 
Threatening Medical Situations”? 

Mr J.A. McGinty:  Why does the member not write a book on it? 

Dr J.M. WOOLLARD:  It is my belief that the minister wants to encompass the intensive care situation in this 
bill.  I have been a charge nurse in intensive care and have looked after many patients for whom a decision has 
been made whether or not to turn off their ventilator.  This bill is about advance health care planning for 
treatment in life-threatening medical situations such as intensive care.  However, in the second reading speech 
the minister said that this bill would also be applicable to palliative care.  That is why it is important.  It is not 
just the one area - 

Mr J.A. McGinty:  Why not include the removal of toenails?  That is how absurd it is.  The member is talking 
about medical care.  The bill does not deal with the subject matter that the member is addressing. 

Dr J.M. WOOLLARD:  Is this a Clayton’s bill; because it is not what the minister said in his second reading 
speech the bill would address?  The minister said that this bill was not supporting euthanasia.  Is there a clause in 
this bill that does support euthanasia that the minister will come back on later in support of euthanasia?  What 
exactly is this bill about?  It does not seem to be about what the minister said it would be about in his second 
reading speech.  The minister was the person who raised the issue of palliative care.  This bill is for both - 
advance health care planning for intensive care patients for whom a decision will be made on whether or not 
their ventilator stays on; and patients who have undergone a tracheotomy and gone to the wards and survived for 
another three or four years, or who may not have had a tracheotomy and are allowed to die gracefully.  This bill 
also applies to patients in palliative care.  This bill does not respect patients’ choices.  The title, “Respecting 
Patients’ Choices” is too broad and leaves open enormous possibilities for what this bill may do.  The previous 
title, “Acts Amendment (Advance Health Care Planning) Bill 2006”, was more restrictive than the minister’s 
suggestion for respecting patients’ choices.  The amendment moved by the member for Carine brings back the 
bill to more of what I believed this bill was about.  Consent to medical treatment does not bring in advance 
health care planning. 

Mr J.A. McGinty:  Yes, it does. 

Dr J.M. WOOLLARD:  We need to advise the community that it is about advance health care planning.  I 
would prefer that the bill be passed in a restrictive form rather than in a form that goodness-knows-what would 
come from it in the health care situation. 

Mrs J. HUGHES:  I cannot support the amendment, mainly because I do not like the word “consent”.  The word 
“consent” will take it back to the directive of the medical fraternity and not back to the person who is making the 
living will or the health directive.  I prefer the word “choice”.  One of the issues with the wording as it stands 
now, and what I like about it, is the word “respect”.  When people die we forget that they are perhaps quite 
cognitive at the time, even though they may not be able to speak or do not appear to hear.  There are many 
situations and I, personally, have recently been through one in which the person was completely cognisant.  The 
person may not have been able to speak at the time but she was very aware of what was happening around her 
and of the decisions that were being made around her.  Respect is a very important area to which the bill alludes; 
that is, respecting the rights of individuals and the choices that they are making.  If I were to make a living will, I 
would expect that those wishes would also be respected.  Proposed section 110R relates back to the title that 
everybody is talking about and how it can become invalid.  The concerns are probably a little introspective and 
based on a lot of fear.  I believe that we should let people make their living wills.  Respect is a great word.  I will 
not support the amendment to the title. 

Dr G.G. JACOBS:  We do not seem to have got very far.  However, I believe it is important that the title of the 
bill says what the legislation deals with.  Like the members who have spoken previously, I have a concern.  If we 
were to relate the title of the bill to someone, would it give to the person the essence of the bill and would the 
person be able to comprehend what was in the bill?  This bill is about dying and it is about end-of-life issues and 
decision making.  I would love to support the member for Carine’s amendment, but I have a little problem with 
medical treatment.  I signed consents for medical treatment many times during my life as a general practitioner 
because a person was to have a hysterectomy or have toenails removed.  “Consent to Medical Treatment” does 
not quite do it for me.  It is as though it is consent for a medical procedure, if one likes.  That is the connotation it 
has for me.  I have problems with that.  Yes, there are some palliative care issues in the member for Carine’s 
amendment.  However, it is not only about palliative care; it is also about those decisions at the end of life and 
palliative care issues.  Therefore, I will move an amendment, and I hope that even the member for Dawesville 
will support this amendment.  I move -  
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To delete from the amendment moved by the member for Carine to the amendment moved by the 
Minister for Health the words “Consent to Medical Treatment and Palliative Care” and substitute - 

Guidelines for Patients’ Decision Making in End of Life Care 

That is what it is.  These are, in essence, guidelines for patient decision making in end-of-life care. 

Mr J.A. McGINTY:  I think the amendment that has just been moved most probably highlights the wisdom of a 
course of action that the Acting Speaker said to me was available, and I believe it is one that the house could 
now take.  We are trying now to come up with a title that accurately reflects the contents of the bill, which will 
be subject to amendment as we move along.  The suggestion that was made - I will move accordingly - is that we 
defer consideration of the title.  I am sure that we can come up with a title that accurately reflects the contents of 
the bill once we have determined the contents of the bill. 

Several members interjected. 

Mr J.A. McGINTY:  There seems to be a wish that the member for Southern River be heard.  I foreshadow that 
motion, and I wish to come back to it after one or two speakers have been heard. 

Dr E. CONSTABLE:  I support the foreshadowing of delaying debate on this until a later time.  However, I will 
make a couple of comments.  I must put on the record that I am delighted with something that the minister said 
earlier.  He has confirmed what I have always suspected about second reading speeches; that is, they are never 
about what the bills are about.  One must actually read every line of a bill to know what it is about.  Many things 
are left out of second reading speeches that people must find in the bills for themselves.  It is a real lesson.  The 
minister said that it is not about palliative care.  He could have fooled me, because that is what I thought when I 
read the minister’s second reading speech.  As we go through this bill, I want to find out exactly what it is about, 
if it is not about palliative care.  I hope that other people have looked at it and tried to read between the lines 
also. 

On the issue of titles, I do not like the present one; I believe it is ambiguous.  I do not like the first amendment; I 
believe it is ambiguous.  I think the member for Carine’s amendment is closer to the mark.  I am not sure about 
the member for Roe’s amendment, but I believe it says what most of this is about.  I cannot wait to hear from the 
member for Southern River. 

Mr P.W. ANDREWS:  I intend to put forward an alternative to the amendments of both the member for Carine 
and the member for Roe.  I go back to the original wording, “Advance Health Care Planning”.  I have already 
made the point that if we looked purely at health care planning, we could talk about immunisation programs and 
so on.  Specifically, we are talking about medical treatment.  I am holding up a document from Sir Charles 
Gairdner Hospital and I am saying that this is a letter written to me about making a choice of medical treatment - 
resuscitation - in advance of a certain set of circumstances.  I am not in a palliative care state.  I want this bill to 
be about more than simply palliative care and end-of-life decisions.  Because of the work that we will put into 
this bill during debate on the amendments and on the material that is already contained within the bill, I believe it 
is about far more than palliative care.  This document is an example of a specific circumstance in which advance 
planning of some type of medical treatment must be made - I hope I am not in a palliative state - and there it is. 

I come back to the point that we are talking about patients’ choices relating to medical treatment being made in 
advance.  The wording that I am proposing is “Patients’ Advance Choice of Medical Treatment”.  Therefore, I 
formally move -  

To delete from the amendment moved by the member for Roe to the amendment moved by the member 
for Carine to the amendment moved by the Minister for Health the words “Guidelines for Patients’ 
Decision Making in End of Life Care” and substitute - 

Patients’ Advance Choice of Medical Treatment 

Mr J.A. McGINTY:  In the hope that it will bring to a conclusion the debate about the title of the bill so that we 
can get on to the substantive provisions, I indicate my support for that amendment, assuming other members do 
not find it too objectionable. 

Mr T.G. STEPHENS:  I was looking forward to studying all the proposed and foreshadowed amendments when 
they came back at the end of the debate. 

The ACTING SPEAKER (Dr S.C. Thomas):  I am informed that people other than the minister may move to 
defer debate on this clause. 

Dr E. Constable:  Why don’t you move to defer it? 
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Mr T.G. STEPHENS:  I could, I suppose.  I would like to hear those words again. 

Mr P.W. Andrews:  “Patients’ Advance Choice of Medical Treatment”. 

Mr T.G. STEPHENS:  The course of action that has been advocated by the minister to handle at least the short 
title at the end of the debate is not a bad recommendation to the house, and I support that course of action.   

Ms K. HODSON-THOMAS:  I move -  

That further consideration of clause 1 be postponed to a later stage.   

The ACTING SPEAKER (Dr S.C. Thomas):  The question is that the motion be agree to.  All those in favour 
say, aye; against, no.  The ayes have it.  Division called.  Ring the bells. 

Bells rung. 

The ACTING SPEAKER:  Lock the doors.  There appears to be some confusion about this motion and what it 
is trying to achieve.  Following the advice of the Deputy Speaker, I will give a brief explanation of what this 
motion means.  Clause 1 has been debated for some time and a large number of amendments have been moved 
and amendments have been foreshadowed.  This clause is about the short title of this bill.  It is possible that 
amendments to other clauses in this bill may change what members want included in the short title.  It has been 
suggested that the short title should be decided after debate on the other clauses in this bill.  This would give 
members an accurate description and the short title would reflect what is in the bill if it is amended.  The motion 
before the chamber is that debate be adjourned on clause 1 of the bill until after the substantive debate on the 
bill.   

Question put and a division taken with the following result - 
Ayes (36) 

Mr C.J. Barnett Dr J.M. Edwards Ms A.J.G. MacTiernan Mr A.J. Simpson 
Mr M.J. Birney Mrs D.J. Guise Mr J.A. McGinty Mr G. Snook 
Mr J.J.M. Bowler Dr K.D. Hames Mr M. McGowan Mr T.G. Stephens 
Mr T.R. Buswell Ms K. Hodson-Thomas Ms S.M. McHale Mr D.A. Templeman 
Mr A.J. Carpenter Mr J.N. Hyde Mr A.P. O’Gorman Ms S.E. Walker 
Mr G.M. Castrilli Dr G.G. Jacobs Mr P.D. Omodei Mr G.A. Woodhams 
Dr E. Constable Mr J.C. Kobelke Ms M.M. Quirk Dr J.M. Woollard 
Mr M.J. Cowper Mr R.C. Kucera Mr E.S. Ripper Mr B.S. Wyatt 
Mr J.H.D. Day Mr F.M. Logan Mrs M.H. Roberts Mr S.R. Hill (Teller) 

Noes (4) 

Mr P.W. Andrews Ms J.A. Radisich Mr M.P. Whitely Mrs J. Hughes (Teller) 

Question thus passed; further consideration of the clause postponed. 

Clause 2:  Commencement - 
Mr T.G. STEPHENS:  This clause provides the opportunity for different provisions of the bill to be fixed by 
proclamation on different days.  Why is this provision necessary?  What parts of the bill is it proposed to put into 
effect on different days?  Why does clause 2 provide this flexibility for the commencement of the bill?   

Mr J.A. McGINTY:  This is a standard commencement clause that appears in most legislation.  It provides the 
capacity, should it be desired at some time in the future, to proclaim parts of the bill at different times.  There is 
no intention to proclaim different provisions of the bill on different days, but that may emerge.   

Mr T.G. STEPHENS:  I did not hear a word of what the minister said.   

Mr J.A. McGINTY:  This is a standard clause that appears in many other pieces of legislation.  It provides 
flexibility as to the proclamation date.  It would give, for instance, the power to proclaim on a different day the 
provisions relating to persons responsible if particular forms needed to be prepared.  Currently, there is no 
intention to proclaim different provisions on different days, but that may emerge as the legislation is finalised.   

Clause put and passed.   

Clause 3 put and passed.   

Clause 4:  Long title amended - 
Ms K. HODSON-THOMAS:  I move - 

Page 3, line 16 - To delete “advance health directives” and substitute - 



Extract from Hansard 
[ASSEMBLY - Wednesday, 30 August 2006] 

 p5446c-5458a 
Ms Katie Hodson-Thomas; Dr Graham Jacobs; Mr Paul Andrews; Dr Janet Woollard; Dr Judy Edwards; 

Speaker; Mr Jim McGinty; Mr Tom Stephens; Dr Elizabeth Constable; Ms Jaye Radisich; Acting Speaker; Dr 
Kim Hames; Mrs Judy Hughes; Mr Ben Wyatt 

 [11] 

advanced health advisory declarations 
A number of amendments that delete the words “advance health directives” and substitute the words “advanced 
health advisory declarations” appear on the notice paper in my name.  I assume that if this amendment is lost, the 
further amendments will become null and void.  Perhaps, Mr Acting Speaker, you will give me some advice on 
what will occur if this amendment fails.  Will all the amendments in my name on the notice paper that reflect 
that change become null and void?   

The ACTING SPEAKER:  I will seek advice on that for the member. 

Ms K. HODSON-THOMAS:  The intent of this amendment to delete “advance health directives” and substitute 
“advanced health advisory declarations” is to ensure that a doctor is not bound to follow a decision that would 
not be in accordance with medical best practice or a patient’s best interest. 

Point of Order 

Dr E. CONSTABLE:  For some reason it is very difficult for members at the back of the chamber to hear.  Will 
the member for Carine start again so that I can hear what she said. 

Debate Resumed 

Ms K. HODSON-THOMAS:  I, too, am softly spoken. 

The ACTING SPEAKER:  Before the member for Carine proceeds, I advise that with similar amendments on 
the notice paper in her name, if this amendment is lost, it will be entirely up to the member to take what action 
she chooses.  She has the right to move each amendment individually if she so desires. 

Ms K. HODSON-THOMAS:  People will know that that is not the way I operate.  If this amendment fails in 
this instance, I will not pursue it further.  I will not prolong debate just for the sake of doing so.  During the 
discussion of this legislation, I would like to see us achieve an outcome that is in the best interests of the 
community.  The intent of this amendment is to make advance statements advisory, as opposed to directives.  
This would ensure that the doctor is not bound to follow a decision that would not be in accordance with medical 
best practice or the patient’s best interest.  It would prevent the doctor having to provide medical treatment that 
is no longer therapeutically beneficial for the patient.  I hope that the medical practitioners in the chamber may 
be able to present their views on this amendment.  I have not had the opportunity to speak to either the member 
for Roe or the member for Dawesville at length about this amendment, but I hope they might have some 
comments about it, given that they have practised with people who are terminally ill.  It is important that they 
participate in this discussion.   

Dr K.D. HAMES:  I thank the member for Carine for those comments.  I do not support this amendment or any 
of the other similar amendments that follow.  To me, they would take away the entire substance of the bill.  I 
understand the source of those amendments because, like the member for Carine, I have had meetings with the 
right-to-life groups and received representations from different religious groups about this matter.  Their view is 
that the directive should not be binding; that the doctor should have the choice of providing the best medical 
treatment, even when a patient does not want it.  That does not do what I want the bill to do, particularly in 
situations like that raised by the member for Southern River, with renal disease.  It might be best medical 
practice to continue to treat a patient with dialysis that might prolong his or her life, but it might not be in the 
best interests or according to the wishes of the patient.  Common law states that if a patient does not want 
treatment, a doctor is not allowed to give that treatment.  A good example of that is the case of the Jehovah’s 
Witnesses who refuse blood donations.  I would feel terrible if I was treating a Jehovah’s Witness who was 
dying through loss of blood, and I was not able to give a transfusion.  However, that is the current law; he has the 
right to refuse that treatment.  When a doctor wants to treat a patient and the directive is only advisory, it puts an 
added burden on the doctor, who must then decide.  The best medical practice may well be to resuscitate 
someone who has cancer, because it is not up to the doctor to make a choice on the quality of that person’s life.  
However, that patient who is dying of cancer and who may well be dead in two weeks may say that he does not 
wish to be resuscitated.  I do not want to have simply an advisory directive.  If I am in a severe accident 
tomorrow - touch wood - and I am severely brain damaged, if I have made an advance health directive, I do not 
want that doctor making the choice about whether I live or die; I want him not to treat me.  I want my choice to 
be made very clear in my advance health directive so that he cannot change his mind about treatment, and treat 
me when I do not want it.  I want an advance health directive in clear-cut terms so people understand exactly 
what I want.  I do not support having something that is a guide only and allows a doctor who does not know me, 
my circumstances and what I want in life to say that maybe this is what I meant and maybe it was not.  I do not 
want that; I want this to be clear cut and decisive, so the doctor will know that what I put down in writing is what 
I want.  
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Mr P.W. ANDREWS:  I totally agree with the member for Dawesville, and reiterate my support for the concept 
that a patient can refuse treatment.  The bill certainly does catch this in terms of the right of the patient, in 
advance planning, to refuse certain types of treatment.  Under common law it is an assault to impose treatment 
on a patient, and that is perfectly right.  In circumstances in which a patient can say that he or she does not want 
a certain treatment, I support that patient’s right.  The example was given by the member for Dawesville: why 
would anyone want to resuscitate a patient who has cancer and may only have two weeks to live, particularly if 
the patient has given a clear set of directions not to do so - that is, a clear slip in the file?  I do not see it as being 
morally right for the state to impose, through the medical system, a treatment on an individual in the 
circumstances outlined by the member for Dawesville.  Self-determination, choice, and saying no when it is time 
to say no are fundamental human rights in Western Australia and throughout Australia, and that is perfectly 
acceptable. 

Then I come back to a specific circumstance - a directive given through the renal unit of Sir Charles Gairdner 
Hospital that asks patients to make a decision on whether they want to be resuscitated.  I come back to it because 
the hospital says that it will honour whichever decision is made.  I support a patient who says no, but what about 
circumstances that arise when a patient makes an advance medical plan?  He is envisaging a whole set of 
circumstances that would probably arise.  In this case, it is clear that the setting is the renal unit.  It is obviously 
directed at patients who have many illnesses and whose hearts are likely to stop and so they need to have made 
decisions about whether they want to be resuscitated.  That is the normal circumstance; patients cannot predict 
all circumstances that might come about.  I ask the member for Dawesville to help me through this one.  If a 
patient on dialysis has signed this directive, the patient is envisaging a case in which the potassium level might 
build up too much, and his heart might stop.  This is what he is envisaging.  However, let us say that a patient 
goes into the dialysis unit and picks up a bug.  The patient is admitted in perfect health, other than the renal 
problems, picks up a bug somewhere and then is connected to the machine, which spreads the bug throughout his 
body.  Immediately septicaemia sets in and, let us say, the heart stops.  According to this agreement, if a person 
has made an advance health care plan that says he does not want to be resuscitated if his heart stops, the doctors 
have a normally fit and healthy patient in front of them whom they could resuscitate and treat with antibiotics 
and so on.  I am looking for safeguards in the bill that apply in that circumstance.  I ask the member for 
Dawesville whether that is a realistic circumstance.  
Dr K.D. Hames:  It is a realistic circumstance, but there is a clause that covers that contingency in the bill.  The 
second reading speech called this the bee-sting clause.  Proposed section 110S(2), in clause 11 of the bill, states -  

A treatment decision in an advance health directive operates only in the circumstances specified in the 
directive. 

Perhaps in a moment I will stand and deal with this. 

Mr P.W. ANDREWS:  I also ask the minister to reassure me that those are the circumstances envisaged by the 
bill. 
Mr J.A. McGINTY:  Very briefly, because I know the member for Dawesville intends to address this matter as 
well, I refer the member to page 16 of the bill, and proposed section 110S(3), which essentially deals with 
changed circumstances, or circumstances not envisaged.  Although we have an amendment to this proposed 
section, it essentially gives the doctor the power to say that this is not what was intended and, therefore, to 
resuscitate the person.  It is expressly covered by the legislation.  
Dr K.D. HAMES:  I think there are two answers, not one, to the question asked by the member for Southern 
River.  A person will have an opportunity in an advance health directive to make his choices well known.  For 
example, if that person had a chest infection or had septicaemia, he could decide that his illness had reached such 
a stage that he had had a pretty fair go and did not want to be treated further.  While that person was conscious 
and alert, he would have the choice of refusing antibiotics for the septicaemia.  That person would have the 
choice.  However, he would have to have his advance care directive with him so that the doctor could see that he 
had made one.  He would have to read it.  It might say one of two things: it might say that if the patient is 
unconscious, he does not want to be treated, and the doctor will look at that.  If there is nothing in the directive 
about being treated for an infection and the doctor knows that in treating that infection the patient will be all 
right, that will come under clause 110S(3), which relates to an unintended event that has occurred that is easily 
treatable and from which the patient will recover.  However, the patient may be in the last weeks of his life and 
may say that if he gets septicaemia now, he does not want to be treated.  Therefore, the member can say in his 
advance health directive that if his potassium level gets to a certain stage and he develops septicaemia, he does 
not want to be treated with antibiotics.  If the person is specific enough to anticipate something that he thinks is 
as good a way to go as any, he can give that directive.  The minister should correct me if I am wrong. 
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Mr J.A. McGinty:  That is perfectly correct. 
Dr K.D. HAMES:  That is what the advance directive is about.  The same would apply if I were a paraplegic 
patient and I directed in my advance care directive.  If I have an accident and I have a serious head injury and I 
have, in the opinion of the doctor, a very strong chance of having ongoing permanent severe incapacity, and I 
state that if I get pneumonia I do not want to be treated for pneumonia - if I am that specific - I can stop the 
treatment.  If I am not that specific and if I say I do not want to be treated, the doctor will still have to make a 
choice. 
Mrs J. HUGHES:  I will be opposing the amendment and endorsing the comments made by the member for 
Dawesville.  One of the things to remember is that this legislation is about choice.  It is also a choice of entering 
into a directive to begin with.  It is not a mandatory thing.  It is a choice as to whether a person wants to create a 
living will or whatever.  Therefore, I think that by watering this down to an advisory will go against the intention 
of the bill.  There would be no point in making a directive.  If I make a directive, I would like it to be a directive 
of my choice and not the doctor’s choice.  We keep taking the legislation back to making the doctor make the 
decisions, and I do not think this is what the bill is about.  We should be debating the spirit of the bill as much as 
we should be debating each clause. 
Dr E. CONSTABLE:  It seems to me that the amendment presents us with another version of the advance 
health directive, but it is a matter of degree and a matter of emphasis.  The more I hear comments from the 
minister and the member for Dawesville, the more worried I get about this bill.  The example just given by the 
member for Dawesville of a head injury and doctors having to decide the outcome of any treatment is 
concerning.  From my experience, doctors do not often know.  I said in my speech in the second reading debate - 
I do not like talking about this too much - that we were first told that one of our boys would not survive.  Two 
days later we were told that he would survive but the doctors did not know how well.  Nine and a half weeks 
later he was back at university and a few months after that he was getting A pluses.  How can the doctors tell 
what the outcome will be when they are treating someone who is in that state?  They cannot tell.  The bill is 
changing medical advice and the practice of medicine in a way that we have not yet discussed.  Doctors are 
trained, I think, to save lives, to mend arms, to mend toes, to help people hear better and to help people see 
better, yet we are saying, because someone wrote something down yesterday, a year ago or two years ago, the 
doctors have to stick by that.  It might be the most simplistic directive.  I want to ask the minister a question: 
does a person actually write an advance health directive that, if he is brought into an emergency department 
unconscious after a car accident, he does not want any treatment?   

Mr J.A. McGinty:  He could, but it may not be specific enough to have effect, depending on the circumstances.   

Dr E. CONSTABLE:  That gets back to my point about people taking a simplistic view of their advance health 
directive, writing something quite simplistic and then leaving it to the medical profession to somehow interpret it 
and deal with it.  I think the legislation is asking an awful lot of the medical profession. 

Mr J.A. McGinty:  How does that differ from the current law? 

Dr E. CONSTABLE:  I do not know.  That is what we are trying to explore. 

Mr J.A. McGinty:  It does not; that is the point.  It is not imposing any additional obligations - 

Dr E. CONSTABLE:  We are not getting examples here that help me understand it. 

Mr J.A. McGinty:  In 95 per cent of cases, it is making it quite clear.  For those marginal difficult cases, such as 
the example you have given, the decision will be made as it currently is. 

Dr E. CONSTABLE:  It is made by the medical profession if that person is brought in. 

Mr J.A. McGinty:  In those few marginal cases, yes.  

Dr E. CONSTABLE:  I think it is really important that we put on the record that doctors and nurses and others 
are protected by this legislation.  It has to protect them as well as allow people their choice. 

Mr B.S. WYATT:  I oppose the amendment.  I note that if the amendment is defeated, that will have some 
significant impacts on some of the other amendments that flow from it because this one is also tied in, I think, 
with the best interests definition, to which the next amendment relates.  I oppose this amendment because it 
actually changes quite significantly the current common law position in respect of the rights of patients to direct 
how they want to be treated.  If it is made simply an advisory declaration, my fear is that doctors will end up 
ignoring it, and that is not a criticism of doctors.  The further impact of simply making this advisory is that there 
will be problems further down the track in respect of the legal protection that doctors have been provided with in 
this bill.  If we simply make this an advisory, first, we will actually wind back the common law position, which 
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gives me the right to declare how I want to be treated and, second, it will muddy the water for the doctor who is 
reading something that is simply advisory, not confident in his or her ability to actually follow the instructions, 
which then will have a further impact on the legal protections that I think this bill provides for very effectively.  
If we change the bill at this stage, the entire bill will be fundamentally changed and it will also fundamentally 
affect the current common law position.  Therefore, I will certainly be, after much consideration, opposing this 
amendment. 

Mr T.G. STEPHENS:  This is an absolutely critical amendment that the house needs to be persuaded about.  
Having family and doctors around a patient, with that patient being able to engage in discussions with the doctor 
and family and being persuaded by the doctor and the family, is quite different from somebody who is 
unconscious and who has made a directive in the past being bound by that directive at such a critical moment.  
That is why members need to accept the amendment moved by the member for Carine.   

The point made by the member for Churchlands is an incredibly compelling argument.  She put forward a 
compelling set of circumstances when she reluctantly introduced her family situation in which her son’s life 
could effectively have been lost to medical care because of the assessment of his set of circumstances.  Had the 
health care directive been binding, there would have been no opportunity to discuss that and her son’s life could 
have been lost, which clearly would not have been his intent or his best wishes, but they were not to be known in 
the circumstances.   

Debate interrupted, pursuant to standing orders. 

[Continued on page 5469.] 
 


